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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DERREK WATERMAN,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45693
BOUNDARY COUNTY NO. CR 2016-310

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After a jury found Derrek Waterman guilty of possessing methamphetamine, possessing
paraphernalia, and driving without a valid license, the district court sentenced him to a unified
term of two years, with one years fixed, and retained jurisdiction. Mr. Waterman appeals from
his judgment of conviction and asserts that the district court abused its discretion by not placing
him on probation.

Statement of Facts and Course of Proceedings
After officers stopped Mr. Waterman because the car he was driving had expired tags,
they learned he did not have a valid driver’s license and found a pipe containing
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methamphetamine on the floor of the car behind the driver’s seat.

A jury later found

Mr. Waterman guilty of possessing methamphetamine, possessing paraphernalia, and driving
without a valid license. (R., pp.226–27.)
At sentencing, the court explained that it did not have a presentence report or a GAIN
evaluation because Mr. Waterman chose not to participate.1 (Tr.,2 p.5, L.20–p.6, L.5.) It said
that it had informed Mr. Waterman that it “couldn’t force him to do either of those evaluations, it
was up to him; but that [it] wouldn’t have much to go on at sentencing if [it] didn’t have those
evaluations.” (Tr., p.6, Ls.10–13.) The State did, however, provide the district court with a
criminal records check, which the court requested because it wanted to know whether
Mr. Waterman had any prior felonies. (Tr., p.6, L.16–p.7, L.16.)
When asked for its recommendation, the State discussed how Mr. Waterman went
through three trial attorneys during the course of this case, described the hearings as
“excruciating,” stated that Mr. Waterman refused to assist his last attorney in providing an
adequate defense, and recounted that Mr. Waterman failed to appear for the first sentencing
hearing. (Tr., p.8, Ls.1–10.) In between those comments, the State said:
[C]ertainly you don’t want to and can’t sentence an individual because they’re
stubborn or obstante or that they refuse to do a PSI or a GAIN or they can’t work
with three competent attorneys . . . .
....
And really what this all adds up to is while you can’t take—you can’t sentence an
individual because they choose to exercise their constitutional right to a trial—
you can look though at the course of the case, the procedure, and how it went.
(Tr., p.8, L.12–p.9, L.1.) The State then expressed its “huge concerns” about Mr. Waterman,
said he should not be placed on probation “because the Court doesn’t have any information about
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The court ordered a PSI and such reports are routinely prepared when a defendant opts not to
participate, yet no PSI was ever prepared in this case. See R., p.228; I.A.R. 32(b).
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him,” and asked that the court impose a unified four-year sentence, with two years fixed, and a
period of retained jurisdiction. (Tr., p.9, Ls.3–21) Defense counsel acknowledged the court did
not have much information about Mr. Waterman, but said she did not believe he had a felony
record.

(Tr., p.9, L.25–p.10, L.3.)

She explained that, although Mr. Waterman was a

challenging client, he had a right to go to trial and defend his innocence, which had nothing to do
with his ability to be successful on probation. (Tr., p.10, Ls.7–12.) She asked for a withheld
judgment, two years of probation, and a minimum amount of local jail. (Tr., p.10, Ls.4–15.)
Finally, Mr. Waterman told the court:
I understand it was a difficult process to get to where we are at, but I was only
acting on behalf of what I thought was my constitutional rights and was trying to
get the fairest case that I could be provided.
I think if I had the opportunity for probation, I don’t think that there would
be any problem with that because it is a fixed set of rules not construed or
unconstrued. And I thank you for your time, and I’m sorry for the inconvenience
I have created.
(Tr., p.10, L.20–p.11, L.5.)
Before pronouncing sentence, the court said “[t]his is a difficult case for the Court,
Mr. Waterman, in that I don’t have a lot of information to go on. It appears you have no prior
felonies. You do have some misdemeanor drug stops, I can see a conviction out of Bonner
County.” (Tr., p.11, Ls.10–14.) It went on to explain that Mr. Waterman’s criminal history and
the non-violent nature of the crime did not justify a prison term. (Tr., p.12, Ls.7–14.) It noted
that the county had already spent a lot of resources on Mr. Waterman, and that it did not believe
“sitting in the Boundary County Jail and costing Boundary County tax payers more money for a
number of months or a year is going to—it doesn’t help you and it doesn’t help them.”
(Tr., p.12, Ls.15–22.) Similarly, the court did not think a withheld judgment was appropriate
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Citations to “Tr.” refer to the transcript of the December 7, 2017, sentencing hearing.
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because, on a drug case, it has to have “an abiding conviction that you can be successful; and
nothing you have done to date would indicate to me that you can be.” (Tr., p.13, Ls.20–24.)
However, the court explained that a rider program would give Mr. Waterman the help he needs,
and sentenced him to a unified term of two years, with one year fixed, on the possession of
methamphetamine charge, but retained jurisdiction. (Tr., p.12, L.23–p.13, L.19; R., pp.247–49.)
On the other two charges, the court sentenced Mr. Waterman to credit for time served.
(R., pp.245–46.) The court later relinquished jurisdiction and denied Mr. Waterman’s Idaho
Criminal Rule 35 motion for reconsideration. (Supp. R., pp.2–3, 8–11.)
Mr. Waterman filed a notice of appeal timely from his judgment of conviction.
(R., pp.252–53.) Once on appeal, Mr. Waterman moved to augment the record with a copy of
the criminal records check considered by the court at sentencing. (See Motion to Augment and
Suspend the Briefing Schedule, filed August 1, 2018.) The Idaho Supreme Court denied the
motion after learning that the document “was destroyed by the Boundary County Clerk’s Office
and is no longer part of the record.” (Order re: Motion to Augment, filed August 10, 2018.)

ISSUE
Did the district court abuse its discretion by not placing Mr. Waterman on probation?

ARGUMENT
The District Court Abused Its Discretion By Not Placing Mr. Waterman On Probation
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
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which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834. When considering
whether the trial court abused its discretion, this Court considers: (1) whether the trial court
correctly perceived the issue as one of discretion; (2) whether the trial court acted within the
boundaries of its discretion and consistently with the legal standards applicable; and (3) whether
the trial court reached its decision by an exercise of reason. Id.
The district court abused its discretion by not placing Mr. Waterman on probation. The
court rejected defense counsel’s proposal for probation and local jail time because it did not want
to waste any more taxpayer dollars to keep Mr. Waterman in the county jail and did not have the
“abiding conviction” that he would be successful on probation. (Tr., p.12, Ls.15–22, p.13,
Ls.20–24.)

Though the district court had little information to go on at sentencing, the

information it did have favored probation. As Mr. Waterman explained to the court, what the
prosecutor viewed as him being difficult throughout the case (Tr., p.8, Ls.1–10), was simply his
attempt to advocate for himself and his constitutional rights, and he would do well on probation
because it involves a fixed set of rules (Tr., p.10, L.20–p.11, L.5). Based on what the court said
about the criminal record check at sentencing, Mr. Waterman had no felonies on his record and
had little other criminal history. (Tr., p.11, Ls.10–14 (“It appears you have no prior felonies.
You do have some misdemeanor drug stops, I can see a conviction out of Bonner County.”).)
And because the criminal record check was destroyed by the district court, this Court should
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presume that whatever else it disclosed favored probation.3 In light of these factors, the district
court abused its discretion by not placing Mr. Waterman on probation.

CONCLUSION
Mr. Waterman respectfully requests that this Court order that he be placed on probation.
DATED this 19th day of October, 2018.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender
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If this Court were to presume the criminal records check supports the district court’s decision
not to place Mr. Waterman on probation, such a presumption would violate Mr. Waterman’s due
process rights. See U.S. CONST. amend. XIV; IDAHO CONST. art. I § 13; State v. Strand,
137 Idaho 457, 462 (2002) (the defendant has a right to “a record on appeal that is sufficient for
adequate appellate review of the errors alleged regarding the proceedings below.”); see also
Draper v. Washington, 372 U.S. 487, 497–99 (1963).
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